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I. BACKGROUND

MOTION FOR CLARIFYING ORDER

November local rate reduction filing.

Commission's rules, including sections 36.611 and 36.612 of the Commission's historical cost

CC Docket No. 96-45

I 47 C.F.R. *~ 36.611. 36.612.

Commission's December 29, 2005. order regarding AEE's petition for waiver in this

On February 9. 2005. AEE filed a petition seeking the waiver of a number of the

availability of high-cost loop support can be promptly incorporated into AEE's anticipated

levels. AEE further requests that this clarification be provided by October 31, 2006. so that the

the scope of the waiver of sections 36.611 and 36.612 of the Commission's rules' granted in the

proceeding. 2 Clarification is needed to ensure that AEE is eligible to receive high-cost loop

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

Adak Eagle Enterprises, LLC d/b/a Adak Telephone Utility ("AEE") respectfully

In the Matter of

requests that the Federal Communications Commission ("Commission") issue an order clarifying

support through December 31.2007, based on annualized current costs trued up to actual cost

ADAK EAGLE ENTERPRISES, LLC
d/b/a ADAK TELEPHONE UTILITY

)
)
)
)
)

Petition for Waiver of Sections 36.611, )
36.612, 54301(b), 54.314(d), 54.309(a)(3), )
69.2(hh), and 69.3(e)(6) of Commission's )
Rules )

---------------)

~ See Adak Eagle Enterprises. LLC d/b/a Adak Telepllone Utility. Petition for Waiver of Sections 30.611. 36.612.
54.30/(b), 54.314(d). 54309(a)(3), 69.2(1111). and 69.3(e)(6) ofCommissio/1's Rules. Order, CC Docket No. 96-45.
DA 05-3352, 20 FCC Rl:d 20543 (Wir. Compo Bur.. Dec. 29.2005) COrder").
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rules. AEE sought this waiver in order to receive immediate access to high-cost loop support

payments based on AEE's current costs. As the Commission noted in its Order granting AEE's

petition, absent a waiver of the historical cost rules, carriers generally do not receive high-cost

loop support incurred in a calendar year until the beginning of the second calendar year after the

costs are incurred.3 In reviewing its previous decisions, the Commission observed that waivers

have been granted "primarily to accelerate the provision of support to cover costs incurred by

new carriers initiating or extending service in predominantly unserved areas," in order to avoid

"discouraging new carriers from extending service in unserved remote areas, thereby frustrating

the statutory goal of promoting the provision of services at reasonable rates.,,4

In its Order, the Commission found that without immediate access to high-cost

loop support, AEE's customers "would have to wait at least two years for local service rate relief

due to the customary lag in receiving such support."s The Commission further found that denial

of immediate high-cost loop support to AEE could discourage the extension of service and would

impair AEE's ability to provide telecommunications services at affordable rates. 6 Thus, the

Commission granted AEE's request for waiver of sections 36.611 and 36.612 "to the extent

necessary to permit [AEE] to receive high-cost loop support for the period beginning

May 25, 2005, the date the Alaska Commission designated it as an ETC.,,7 The Commission

expanded on the grant of this waiver as follows:

3 Order at 4. ~ 7.

4 Id. at 5, ~ 9.

S /d. at 4-5. , 8.

6 /d. at5,~' 9-10.

7 Id. at 5, ~ 10.
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Adak Telephone's support initially. for the period May 25, 2005
through December 2006, will be based on annualized current costs
followed by true-ups using actual costs.... We direct Adak
Telephone to submit quarterly updates of its actual costs in
accordance with the Commission's rules, so that NECA may
determine whether adjustments for the 2005 and 2006 high-cost
loop support amounts are necessary. Payment for periods
subsequent to December 2006 will be based on historical data in
accordance with the Commission's Rules. 8

At the time it filed its petition on February 9, 2005, AEE had applied for a

substantial loan from the U.S. Department of Agriculture, Rural Utilities Service CRUS"), to

cover the necessary costs to upgrade the existing plant, much of which was outdated.9 The RUS

loan, however. was conditioned on "evidence that IAEEI has received all necessary approval

from the (FCC and NECA I to receive support from USF and waivers have been granted by the

FCC to participate in the NECA pools and receive USF funds immediately."10 Thus, AEE could

not finalize and secure the RUS loan until after the Commission issued the Order on

December 29, 2005. Due to the time involved in finalizing and processing the loan after the

Order was issued, funds were not available to AEE until June of 2006. As such. AEE did not

incur valid high-cost loop support costs during 2005 due to the low level of loop costs and lack

of investment that year.

With the availability of RUS loan funds in June of 2006 and the commencement

of construction funded by the RUS loans. AEE expects to begin receiving high-cost loop support

based on annualized actual costs beginning in October 2006. In late November or early

Rid.

~ /d. at 2. ~ 2; see also Adak Eagle Enterprises. LLC d/b/a Adak Telephone UTiliT)'. Petition for Waiver of The
COII/mission's Rules to Obtain Accelerated USF Support and 10 Participate in NECA Pools and Tariffs. al 6
(Feb. 9. 2005).

10 See Exhibit A. Sep. 27. 2005. correspondence from Jerry H. Brent to Larry D. Mayes. p. 2.
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December of 2006, AEE intends to file a rate reduction filing with the Regulatory Commission

of Alaska ("RCA") in order for its receipt of high-cost loop support to be reflected in local

service rates.

II. DISCUSSION

At the time it submitted its petition, AEE anticipated that it would receive the

necessary waivers, complete the processing of its RUS loan, and begin to incur costs eligible for

8 high-cost loop support during 2005. Had that occurred, AEE's 2005 cost data would have
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provided a basis for calculating AEE's high-cost loop support in 2007 using the Commission's

historical cost rules. Given, however, that the Commission's Order granting the requested

waiver from historical cost rules was not issued until December 29, 2005. AEE was unable to

finalize its financing arrangements and begin construction until 2006. Under the terms of the

Order, AEE will be able to receive high-cost loop support in 2006 based on annualized current

costs followed by true-ups using actual costs. In 2007. however, AEE will not receive high-cost

loop support due to the customary lag resulting from application of historical cost rules and the

absence of valid high-cost support costs in 2005. despite the fact that AEE will incur eligible

costs in 2007. In 2008. application of the historical cost rules will allow AEE to receive

high-cost support based on its 2006 investment costs.

Thus, limiting AEE's use of trued up annualized current costs to the period ending

December 31. 2006. will create a whipsaw effect on AEE and its ratepayers, with high-cost loop

support available in 2006, absent in a large part of 2007, and available again in 2008. Moreover,

this result is inconsistent the Commission's grant of AEE's requested waiver of sections 36.611

and 36.612 "to the extent necessary to permit [AEEI to receive high-cost loop support for the

4
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period beginning May 25. 2005."11 In the current circumstance. the waiver of the Commission's

historical cost rules must extend through December 31, 2007. rather than through

December 31,2006. in order for AEE to continue to receive high-cost loop support. Clarifying

the Order to permit AEE to use trued-up annualized current costs through December 31. 2007.

will allow AEE to receive high-cost loop support for the full period contemplated in the

Commission's Order. Beginning in 2008. application of the historical cost rules will permit AEE

to receive high-cost loop support based on its 2006 costs.

Permitting AEE to use trued-up annualized current costs rather than historical

costs for two years following grant of the waiver of sections 36.611 and 36.612 is consistent with

the Commission's treatment in other proceedings. For example. on January 18, 2001, the

Commission issued an order granting Mescelaro Apache Telecom, Inc.. a waiver of

Sections 36.611 and 36.612. 12 This order provided that the waiver was effective from January I.

2001 through December 21 . 2002,13 thereby gi vi ng the uti Iity nearly two years from the issuance

of the order before it was subjected to the historical cost rules. '4

As discussed in Section I above, AEE expects to begin receiving high-cost loop

support beginning in October 2006 based on loan-funded construction costs commencing in the

II OrderaI5.~ 10.

I~ Mescalaro Apache Telecom. Inc .. GTE Southwest Incorporated. and Valor Telecommunications of Nell' Mexico.
LLC, 10illl Petition for Waiver of the Definition of "Study Area" COlllained in Parr 36. Appendix-Glossary of the
Commission's Rules: Mescalero Apache Telecom. Inc.. Waiver of Sections 61.4I(c)(2). 69.3(eJ( II). 36.611, and
36,612 of the COl/lIlliHion's Rules. Order. CC Dockcl No. 96-45, 16 FCC Red 3813 (Ace. Pol. Div. 200 I)
("Mescalero Apache")

13 Id. at ~ 34.

I~ In Ihc Order. thc Commission ciled Mescalero Apache for Ihe proposilion Ihal ils Ircatmcnl of A EE's pelilion was
consistcnl wilh prcvious waivers of sec lions 36.611 and 36.612. Order al S. ~ 10 & 11.38. In Mescalero Apache.
however. Ihe waivcr eXlendcd for approximalely l\Vice lhc Icnglh of lime following the order as does AEE's currcnl
waivcr.
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second half of 2006. In November 2006. AEE intends to file a rate reduction filing with the

RCA, in order for high-cost loop support receipts commencing in October 2006 to be reflected in

local service rates. However. any uncertainty regarding the availability of high-cost support after

December 31, 2006. may require AEE to limit its requested rate reduction or delay its reduction

filing until that uncertainty is resolved. AEE therefore reguests that the Commission provide the

reguested clarification by October 31, 2006, so that the availability of AEE's high-cost support

can be promptly incorporated into AEE's anticipated November 2006 rate reduction filing.

Alternatively. if the Commission is unable to provide the requested clarification

by October 31,2006, AEE requests that the Order be clarified by December 31, 2006. Currently.

under the terms of the Order. AEE will be unable to use annualized current cost information to

calculate high-cost loop support after December 3 I. 2006. Therefore, the requested clarification

is needed by December 31, 2006. to ensure that AEE does not experience a gap in high-cost loop

support. As a further alternative. if clarification is provided after December 31, 2006. AEE

requests that the clarification provide that the waiver of the Commission's historical cost rules is

effective from the period beginning May 25, 2005. through December 31. 2007. including any

time lapsed between January I. 2007, and the time that clarification is provided.

III. CONCLUSION

For all the foregoing reasons. AEE respectfully requests that the Commission

clarify paragraph to of the Order to provide that in order for AEE to receive high-cost loop

support for the period beginning May 25.2005, the waiver of sections 36.611 and 36.612 of the

Commission's rules shall extend from May 25, 2005. through December 31. 2007. AEE further

requests that this clarification be provided by October 31,2006, so that the availability of AEE's

6
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high-cost support call be promptly incorporated inlQ AEE's anticipated lnte November or early

December 2006 rate reduction filing.

RESPEcrFULLY SUBMITTED this 181h day of September. 2006.

KEMPPEL. HUFFMAN AND ELLIS. P.c.
Attorneys for Adak Eagle En!erprises, LLC
d/b/a Adak Telephone Utility
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UnU..d SlIItes o.pa"",.nl af AgrlCUlt\J,e

Ru,lIl o.velopmp.nt

SEP I , 2005
Mr. Larry D. Mayes
CEO and General Manager
Adak Eagle Enterprises. l.LC
djb/ a Adak Telephone Utility

4101 Arctic Boulevard, Suite 205
Anchorage, Alaska 9950~1

Dear Mr. Mayes:

We have completed the preliminary studies of your organization's IfA" loan application
and are submitting the r~sults of these studies for your consideration. It should be
understood that this letter is not a commitment that a loan will be approved. Our
studies shaw that concurrent loans in the amount of $3,644,000 made by the Rural
Utilities Service (RUS) an.ll $2,550,450 made by the Rural Telephone Bank (RTB),
along with a guaranteed loan in the amount of $150,000 from the Federal Financing
Bank (FFB) guaranteed by RUS, will be required. The concurrent loan ratio between
RUS and the RTB is based on the total amount of funds appropriated for Fiscal Year
2005 for RUS cost-ot-money loans and RTB loans. These loans will bear interest at
the rate applicable to each advance of loan funds based on the average yield on
outstanding marketable obligations of the United States having a final maturity
~omparable to the final maturity of the advance. The RUS loan interest rate will be
fixed at the time of each advance. The interest rate on the RTB loan advance will be
an interim rate. A permanent interest rate will be determined on the RTB loan
advance at the end of th,: fiscal year in which the advance is made based on the RTB's
cost-of.money rate for that fiscal year. The guaranteed loan interest rate is fixed by
FFB with respect.to each advance in C\<;cordance with the FFB statute. An interest
rate of 5.00 percent for the contemplated loans was used in our feasibility study.

Our studies show that $6,223,000 of the above funds, will be needed to: (1) connect
122 new subscribers; (2) completely rebuild existing outside plant system using a
Fiber to the Premise (FTTP) design; (3) install a digital loop carrier (OLC) at central
office; (4) install Optical Network Units (ONU's) at each subscriber location and install
CAT 5 wiring inside each residence; (5) upgrade and replace HVAC and electrical
systems; (6) fmance initi~tl operating costs; and (7) provide for other system
improvements. In addition to funds required for construction, the enclosed
preliminary Telephone Loan Budget, RUS Form 493. includes $121,450 for investment
in RTB Class 8 stock. The Stock will be issued at the time of each RTB loan fund
advance in an amount equal toS percent of such advance for all other purposes.

If a loan is approved. no "A" loan funds will be released until RUS has entered into a
contract of guarantee with FFB and FFB has agreed, with RUS approval, to make your
organization a guaranteed loan of $150,000 to finance the operating funds in the "N

1400 ,,,depen<klllGe Avenue. SW. WMhtnvton. DC 20250
Web: l!1lIz.:lb'c*w ocsllN lOCI' QOV

CoMmltled to tile tutu~ 01 nJtIl communi"*'.

'USDA is an .c:ulll OP/lOflVnlly provldllf'. Implayl' IIncllender:
To tile B campl.inl or diteMllntflOn write USDA, OI,8dDl. Olllce or CMI FlightS, Room 326-W. WIllngn Building. H" ilnd

Independence .~.t!f1ue. SW. waahlngton. CC 20250·9410 or call (202) 720·5ll64 (Voice Of TOO).

Exhibit A
Page I of 4



Mr. Larry D. Mayes

loan guarantee commItment, and your organization has furnished to RUS, among
other things, all of the dO(:\lments, opinions, and other evidence listed in the loan
contract applicable to this loan. including:

2

(1) evidence, in form and substance satisfactory to RUS, that the conditions in
the contract of guarantee referred to above have been satisfied to the extent and in the
manner prescribed by RUf>;

(2) the FFB Note and the Reimbursement Note, both duly authorized and
executed in the manner prescribed by RUS;

(3) evidence that YQur organization has duly authorized, executed, recorded,
and fJ.1ed the necessary sc:curity instruments, in form and substance satisfactory to
RUS;

(4) evidence that your organization shall make all loan payments to RUS and
RTB utilizing electronic funds transfer procedures as specified by RUS;

(5) evidence that your organization has received aU necessary approvals from
the Federal Communications Commission (FCC) and the National Exchange Carriers
Association (NECA) to rec:dve support from USF and waivers have been granted by the
FCC to participate in the NECA pools and receive universal service fund revenues
immediately; and

(6) evidence that your organization t.as been granted a permanent Certificate of
Public Convenienc~by tht: Regulatory Commission of Alaska.

The fust advance of MAIO loan funds will include but not be limited to:

1. The amount tht:n owing for interim fmancing for constructi9J:1 8ub§equent to
February 14, 2005, as approved by RUS.

2. The cost of preloan engineering services in an amount to be approved by
RUS.

3. An amount for the purchase of any applicable RTB Cla~s B stock.

Subsequent advances of loan funds will not be made until your organization has
submitted evidence, satisfactory to the Administrator, that any debts incurred through
interim fmancing and all associated prior liens have been discharged.

The loan agreement and :related security instrument will provide for the following
provision:

Adak shall prOVide- quarterly Financial and Statistical Reports, RUS Form 479,
along with a Statement of Cash Flow based on the information in the quarterly
report and the report must be submitted to RUS fOT every quarter of the fiscal
year, fifteen (15) days follo\,.ing the end of each such period.

Exhibit A
Page 2 of 4



Mr. Larry D. Mayes

Debt service payments ar(: to be made on a monthly basis for your concurrent
RUS/RTB loan and on a quarterly basis for your FFB guaranteed loan. This
requirement wUl be included in the mortgage note.

The mortgage will contain a provision requiring your organization to mwntain a TIER
of at least 1.0 throughoUl: the forecast period ending December 31, 2009. After that
date your organization will be required to maintain a TIER of at least 1.50.

The maturity period for YClUr -N loan is 19 years as you requested with the
information submitted a~ a part of the loan application package. The principal
repayment period will be 17 years. The approximate amounts to be repaid will be
$5,419,000 at a monthly payment of $26,600 for the RUS portion. $3,793,000 at a
monthly payment of $18.600 for the RTB portion, and $223,000 at a quarterly
payment of $3,300 for th(; FFB portion, assuming the interest rates used in the
feasibility study.

The actual repayment of the loans ~l:ill depend on the interest rate applicable to each
advance and the SChedule: of those advances. A savings in interest costs over the life
of the loan would result if a shorter amortization period were selected.

3

We would appreciate any suggestions you may have with respect to the matters
discussed in this letter. If you concur in the above requirements, please let us know
by facsimile (202-690-4654) with a follow-up letter from an officer of your organization
and indicate the maturity period desired for the loan, if shorter than the period stated
above. We will then pro(;.;:ed with our studies. Our office should, however, be advised
of your decision immedintely upon receipt of this letter.

Y H. BRENT, Director
N ern Division
T lecommunications Pror~am

Enclosure

Exhibit A
Page 3 of 4



USDA-RUS NAME OF BORROWER
Preliminary Ad"k Eagle Enterpri(ICI:. LLC d/b/a Ar:lak Tc1cnhonc Utility

TELEPHONELO~~BUDGET BORROWER and LOAN DBSTGNATION
Alnska 527-A 13 Adak

PRIOR LOAN

BUDGET ITEM R.ltSERVE$ AS Of:
RP.SUVE AVA R.o\BlE FOR NE;WPAOIECT

RALANCES NEW ~ROII!C'T8 8UOOET
/I. B. C

I. CONSTll.UCriON •. CENnlAL OHIO: 51.159,580
h. OUTSIDE PLANT 3,426,651
Co. LANO'M BUIl..OI'lGS 196.500
d. SPECIAl, I'ROJEC'~;

..
100,000z. eNGlN£Un;o '0 PRELOAN

b. CONSTRUCTION 860,269
J. OI'llKATIN" I':QU!PME/IfT •. OI'I:ICE EQUIP.\1E1\ T 25,000

~. VEHICLES om! Wl)llK I)QlJll'M1!NT 305.000
4... OVEllIfl;AD £XPENOITUIl£S

D. CI.ASS B STOCK· RUIlJ\I. nLEPHONP. !lANK 121,450
$. OPERA'TJlII(: f'Ul\o1>S 150,000
6. REFINASCINC WlTli lOAN HINDS

1. ACQUlSmmlS

II. OfHBR

q. TOTALS SO SO $6.344,450
10. LESS /lVAILABLE PROM rRIOR l/),uiS ICOL. B.IT!!M 9) -' .. '" ... ". .. a
II. L.ESS NONr.oA:-II'U'NDS

,. ,'. .' '" " ...
:2. TOTAL NEW UlAN F\lNOS '.:...'..... : '.' . ..••.• 't· 56.344,450
13. HARI)!;Hll'lOAl\l .. .... c ....

14. CONCURReNT. COST OF MONIiY .,
,. 3,644,000.. . . ~.- -', , ...-. ,,'...... ~

U. CONCURRENT· RURAL TELr:PI10NE BANK ," . .... .... " ,' .
"

2,550,450
16. CtlAllANTEU!l/)AN ,- ., 150,000
17. OTH1IR LOAN .'

JU><2U1Ju:o ADDITIONAL BtJ1)G?;T DATA
II, 1'.10"- t...oAl\5 19.~ -OAN """""'Of. f4.J "nn~'T[O 2\1. r.lrMUUTlV! ,ulVANC'I!J NJ OP ,It, '__
1"lIJnR LO...,.. ·ll)TA&.' SO ~1)~lllA.N ,\,,..,>S. ~~IO' I.OAN RIrA SO
'L\LOA~ Uf,cw",or,&1"V RTB 0
"TO 1.0MI<I\ -- tmml I'FII 0
IlV$lolo>U -- TOT AI.. M)Mn 4." JlUHOI SO RUS 0
CUA.Ah'T1l1J ;,oAP'ff 11. QI\lCI-..oOUT

WArtVANQOI'\lWllS I 0
, :u. RCllRBD n ...lI,"T - ""r*. Ar.O'liAID "'.DAI r,nuntG IIkM"

,,STl.....,,.oo.rnr.lAl. CCfoT~ "muD .u.><r (..... -1 $265.$00
[JTlM,Ann SAlVAO€: VAl JIP.Of U'T1.rt"I ....ANT(\\iII~.)

NOTES

The retired plant cost is for outside plant.

RUS FORM 493 (Rev. 05-95) 3·98, Excel V 5.0
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